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Dear Colleague: 
 
Education has long been recognized as the great equalizer in America. The U.S. Department of 
Education and its Office for Civil Rights (OCR) believe that providing all students with an 
educational environment free from discrimination is extremely important. The sexual 
harassment of students, including sexual violence, interferes with students’ right to receive an 
education free from discrimination and, in the case of sexual violence, is a crime.  

Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. §§ 1681 et seq., and its 
implementing regulations, 34 C.F.R. Part 106, prohibit discrimination on the basis of sex in 
education programs or activities operated by recipients of Federal financial assistance. Sexual 
harassment of students, which includes acts of sexual violence, is a form of sex discrimination 
prohibited by Title IX. In order to assist recipients, which include school districts, colleges, and 
universities (hereinafter “schools” or “recipients”) in meeting these obligations, this letter1 
explains that the requirements of Title IX pertaining to sexual harassment also cover sexual 
violence, and lays out the specific Title IX requirements applicable to sexual violence.2

                                                           
1 The Department has determined that this Dear Colleague Letter is a “significant guidance document” under the 
Office of Management and Budget’s Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 
(Jan. 25, 2007), available at: 

 Sexual 
violence, as that term is used in this letter, refers to physical sexual acts perpetrated against a 
person’s will or where a person is incapable of giving consent due to the victim’s use of drugs or 
alcohol. An individual also may be unable to give consent due to an intellectual or other 
disability. A number of different acts fall into the category of sexual violence, including rape, 

http://www.whitehouse.gov/sites/default/files/omb/assets/regulatory_matters_pdf/012507_good_guidance.pdf.
OCR issues this and other policy guidance to provide recipients with information to assist them in meeting their 
obligations, and to provide members of the public with information about their rights, under the civil rights laws 
and implementing regulations that we enforce. OCR’s legal authority is based on those laws and regulations. This 
letter does not add requirements to applicable law, but provides information and examples to inform recipients 
about how OCR evaluates whether covered entities are complying with their legal obligations. If you are interested 
in commenting on this guidance, please send an e-mail with your comments to OCR@ed.gov, or write to us at the 
following address: Office for Civil Rights, U.S. Department of Education, 400 Maryland Avenue, SW, Washington, 
DC 20202. 
2 Use of the term “sexual harassment” throughout this document includes sexual violence unless otherwise noted. 
Sexual harassment also may violate Title IV of the Civil Rights Act of 1964 (42 U.S.C. § 2000c), which prohibits 
public school districts and colleges from discriminating against students on the basis of sex, among other bases. 
The U.S. Department of Justice enforces Title IV. 

http://www.whitehouse.gov/sites/default/files/omb/assets/regulatory_matters_pdf/012507_good_guidance.pdf�
mailto:OCR@ed.gov�
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sexual assault, sexual battery, and sexual coercion. All such acts of sexual violence are forms of 
sexual harassment covered under Title IX. 

The statistics on sexual violence are both deeply troubling and a call to action for the nation. A 
report prepared for the National Institute of Justice found that about 1 in 5 women are victims 
of completed or attempted sexual assault while in college.3 The report also found that 
approximately 6.1 percent of males were victims of completed or attempted sexual assault 
during college.4 According to data collected under the Jeanne Clery Disclosure of Campus 
Security and Campus Crime Statistics Act (Clery Act), 20 U.S.C. § 1092(f), in 2009, college 
campuses reported nearly 3,300 forcible sex offenses as defined by the Clery Act.5 This problem 
is not limited to college. During the 2007-2008 school year, there were 800 reported incidents 
of rape and attempted rape and 3,800 reported incidents of other sexual batteries at public 
high schools.6 Additionally, the likelihood that a woman with intellectual disabilities will be 
sexually assaulted is estimated to be significantly higher than the general population.7

 

 The 
Department is deeply concerned about this problem and is committed to ensuring that all 
students feel safe in their school, so that they have the opportunity to benefit fully from the 
school’s programs and activities. 

This letter begins with a discussion of Title IX’s requirements related to student-on-student 
sexual harassment, including sexual violence, and explains schools’ responsibility to take 
immediate and effective steps to end sexual harassment and sexual violence. These 
requirements are discussed in detail in OCR’s Revised Sexual Harassment Guidance issued in 
2001 (2001 Guidance).8

                                                           
3 CHRISTOPHER P. KREBS ET AL., THE CAMPUS SEXUAL ASSAULT STUDY: FINAL REPORT xiii (Nat’l Criminal Justice Reference Serv., 
Oct. 2007), available at 

 This letter supplements the 2001 Guidance by providing additional 
guidance and practical examples regarding the Title IX requirements as they relate to sexual 
violence. This letter concludes by discussing the proactive efforts schools can take to prevent 
sexual harassment and violence, and by providing examples of remedies that schools and OCR 
may use to end such conduct, prevent its recurrence, and address its effects. Although some 
examples contained in this letter are applicable only in the postsecondary context, sexual 

http://www.ncjrs.gov/pdffiles1/nij/grants/221153.pdf. This study also found that the 
majority of campus sexual assaults occur when women are incapacitated, primarily by alcohol. Id. at xviii. 
4 Id. at 5-5.  
5 U.S. Department of Education, Office of Postsecondary Education, Summary Crime Statistics (data compiled from 
reports submitted in compliance with the Clery Act), available at 
http://www2.ed.gov/admins/lead/safety/criminal2007-09.pdf. Under the Clery Act, forcible sex offenses are 
defined as any sexual act directed against another person, forcibly and/or against that person’s will, or not forcibly 
or against the person’s will where the victim is incapable of giving consent. Forcible sex offenses include forcible 
rape, forcible sodomy, sexual assault with an object, and forcible fondling. 34 C.F.R. Part 668, Subpt. D, App. A. 
6 SIMONE ROBERS ET AL., INDICATORS OF SCHOOL CRIME AND SAFETY: 2010 at 104 (U.S. Dep’t of Educ. & U.S. Dep’t of Justice, 
Nov. 2010), available at http://nces.ed.gov/pubs2011/2011002.pdf.  
7 ERIKA HARRELL & MICHAEL R. RAND, CRIME AGAINST PEOPLE WITH DISABILITIES, 2008 (Bureau of Justice Statistics, U.S. Dep’t 
of Justice, Dec. 2010), available at http://bjs.ojp.usdoj.gov/content/pub/pdf/capd08.pdf. 
8 The 2001 Guidance is available on the Department’s Web site at 
http://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf. This letter focuses on peer sexual harassment and 
violence. Schools’ obligations and the appropriate response to sexual harassment and violence committed by 
employees may be different from those described in this letter. Recipients should refer to the 2001 Guidance for 
further information about employee harassment of students.  

http://www.ncjrs.gov/pdffiles1/nij/grants/221153.pdf�
http://www2.ed.gov/admins/lead/safety/criminal2007-09.pdf�
http://nces.ed.gov/pubs2011/2011002.pdf�
http://bjs.ojp.usdoj.gov/content/pub/pdf/capd08.pdf�
http://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf�
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harassment and violence also are concerns for school districts. The Title IX obligations discussed 
in this letter apply equally to school districts unless otherwise noted. 
 
Title IX Requirements Related to Sexual Harassment and Sexual Violence 
 
Schools’ Obligations to Respond to Sexual Harassment and Sexual Violence 
 
Sexual harassment is unwelcome conduct of a sexual nature. It includes unwelcome sexual 
advances, requests for sexual favors, and other verbal, nonverbal, or physical conduct of a 
sexual nature. Sexual violence is a form of sexual harassment prohibited by Title IX.9

  
  

As explained in OCR’s 2001 Guidance, when a student sexually harasses another student, the 
harassing conduct creates a hostile environment if the conduct is sufficiently serious that it 
interferes with or limits a student’s ability to participate in or benefit from the school’s 
program. The more severe the conduct, the less need there is to show a repetitive series of 
incidents to prove a hostile environment, particularly if the harassment is physical. Indeed, a 
single or isolated incident of sexual harassment may create a hostile environment if the 
incident is sufficiently severe. For instance, a single instance of rape is sufficiently severe to 
create a hostile environment.10

 
 

Title IX protects students from sexual harassment in a school’s education programs and 
activities. This means that Title IX protects students in connection with all the academic, 
educational, extracurricular, athletic, and other programs of the school, whether those 
programs take place in a school’s facilities, on a school bus, at a class or training program 

                                                           
9 Title IX also prohibits gender-based harassment, which may include acts of verbal, nonverbal, or physical 
aggression, intimidation, or hostility based on sex or sex-stereotyping, even if those acts do not involve conduct of 
a sexual nature. The Title IX obligations discussed in this letter also apply to gender-based harassment. Gender-
based harassment is discussed in more detail in the 2001 Guidance, and in the 2010 Dear Colleague letter on 
Harassment and Bullying, which is available at http://www2.ed.gov/about/offices/list/ocr/letters/colleague-
201010.pdf. 
10 See, e.g., Jennings v. Univ. of N.C., 444 F.3d 255, 268, 274 n.12 (4th Cir. 2006) (acknowledging that while not an 
issue in this case, a single incident of sexual assault or rape could be sufficient to raise a jury question about 
whether a hostile environment exists, and noting that courts look to Title VII cases for guidance in analyzing Title IX 
sexual harassment claims); Vance v. Spencer Cnty. Pub. Sch. Dist., 231 F.3d 253, 259 n.4 (6th Cir. 2000) (“‘[w]ithin 
the context of Title IX, a student’s claim of hostile environment can arise from a single incident’” (quoting Doe v. 
Sch. Admin. Dist. No. 19, 66 F. Supp. 2d 57, 62 (D. Me. 1999))); Soper v. Hoben, 195 F.3d 845, 855 (6th Cir. 1999) 
(explaining that rape and sexual abuse “obviously qualif[y] as…severe, pervasive, and objectively offensive sexual 
harassment”); see also Berry v. Chi. Transit Auth., 618 F.3d 688, 692 (7th Cir. 2010) (in the Title VII context, “a 
single act can create a hostile environment if it is severe enough, and instances of uninvited physical contact with 
intimate parts of the body are among the most severe types of sexual harassment”); Turner v. Saloon, Ltd., 595 
F.3d 679, 686 (7th Cir. 2010) (noting that “‘[o]ne instance of conduct that is sufficiently severe may be enough,’” 
which is “especially true when the touching is of an intimate body part” (quoting Jackson v. Cnty. of Racine, 474 
F.3d 493, 499 (7th Cir. 2007))); McKinnis v. Crescent Guardian, Inc., 189 F. App’x 307, 310 (5th Cir. 2006) (holding 
that “‘the deliberate and unwanted touching of [a plaintiff’s] intimate body parts can constitute severe sexual 
harassment’” in Title VII cases (quoting Harvill v. Westward Commc’ns, L.L.C., 433 F.3d 428, 436 (5th Cir. 2005))).  

http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201010.pdf�
http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201010.pdf�
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sponsored by the school at another location, or elsewhere. For example, Title IX protects a 
student who is sexually assaulted by a fellow student during a school-sponsored field trip.11

  
  

If a school knows or reasonably should know about student-on-student harassment that 
creates a hostile environment, Title IX requires the school to take immediate action to eliminate 
the harassment, prevent its recurrence, and address its effects.12

 

 Schools also are required to 
publish a notice of nondiscrimination and to adopt and publish grievance procedures. Because 
of these requirements, which are discussed in greater detail in the following section, schools 
need to ensure that their employees are trained so that they know to report harassment to 
appropriate school officials, and so that employees with the authority to address harassment 
know how to respond properly. Training for employees should include practical information 
about how to identify and report sexual harassment and violence. OCR recommends that this 
training be provided to any employees likely to witness or receive reports of sexual harassment 
and violence, including teachers, school law enforcement unit employees, school 
administrators, school counselors, general counsels, health personnel, and resident advisors. 

Schools may have an obligation to respond to student-on-student sexual harassment that 
initially occurred off school grounds, outside a school’s education program or activity. If a 
student files a complaint with the school, regardless of where the conduct occurred, the school 
must process the complaint in accordance with its established procedures. Because students 
often experience the continuing effects of off-campus sexual harassment in the educational 
setting, schools should consider the effects of the off-campus conduct when evaluating 
whether there is a hostile environment on campus. For example, if a student alleges that he or 
she was sexually assaulted by another student off school grounds, and that upon returning to 
school he or she was taunted and harassed by other students who are the alleged perpetrator’s 
friends, the school should take the earlier sexual assault into account in determining whether 
there is a sexually hostile environment. The school also should take steps to protect a student 
who was assaulted off campus from further sexual harassment or retaliation from the 
perpetrator and his or her associates.  
 
Regardless of whether a harassed student, his or her parent, or a third party files a complaint 
under the school’s grievance procedures or otherwise requests action on the student’s behalf, a 
school that knows, or reasonably should know, about possible harassment must promptly 
investigate to determine what occurred and then take appropriate steps to resolve the 
situation. As discussed later in this letter, the school’s Title IX investigation is different from any 
law enforcement investigation, and a law enforcement investigation does not relieve the school 
of its independent Title IX obligation to investigate the conduct. The specific steps in a school’s 

                                                           
11 Title IX also protects third parties from sexual harassment or violence in a school’s education programs and 
activities. For example, Title IX protects a high school student participating in a college’s recruitment program, a 
visiting student athlete, and a visitor in a school’s on-campus residence hall. Title IX also protects employees of a 
recipient from sexual harassment. For further information about harassment of employees, see 2001 Guidance at 
n.1.  
12 This is the standard for administrative enforcement of Title IX and in court cases where plaintiffs are seeking 
injunctive relief. See 2001 Guidance at ii-v, 12-13. The standard in private lawsuits for monetary damages is actual 
knowledge and deliberate indifference. See Davis v. Monroe Cnty. Bd. of Ed., 526 U.S. 629, 643, 648 (1999).  
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investigation will vary depending upon the nature of the allegations, the age of the student or 
students involved (particularly in elementary and secondary schools), the size and 
administrative structure of the school, and other factors. Yet as discussed in more detail below, 
the school’s inquiry must in all cases be prompt, thorough, and impartial. In cases involving 
potential criminal conduct, school personnel must determine, consistent with State and local 
law, whether appropriate law enforcement or other authorities should be notified.13

 
  

Schools also should inform and obtain consent from the complainant (or the complainant’s 
parents if the complainant is under 18 and does not attend a postsecondary institution) before 
beginning an investigation. If the complainant requests confidentiality or asks that the 
complaint not be pursued, the school should take all reasonable steps to investigate and 
respond to the complaint consistent with the request for confidentiality or request not to 
pursue an investigation. If a complainant insists that his or her name or other identifiable 
information not be disclosed to the alleged perpetrator, the school should inform the 
complainant that its ability to respond may be limited.14

 

 The school also should tell the 
complainant that Title IX prohibits retaliation, and that school officials will not only take steps 
to prevent retaliation but also take strong responsive action if it occurs.  

As discussed in the 2001 Guidance, if the complainant continues to ask that his or her name or 
other identifiable information not be revealed, the school should evaluate that request in the 
context of its responsibility to provide a safe and nondiscriminatory environment for all 
students. Thus, the school may weigh the request for confidentiality against the following 
factors: the seriousness of the alleged harassment; the complainant’s age; whether there have 
been other harassment complaints about the same individual; and the alleged harasser’s rights 
to receive information about the allegations if the information is maintained by the school as an 
“education record” under the Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. 
§ 1232g; 34 C.F.R. Part 99.15

 

 The school should inform the complainant if it cannot ensure 
confidentiality. Even if the school cannot take disciplinary action against the alleged harasser 
because the complainant insists on confidentiality, it should pursue other steps to limit the 
effects of the alleged harassment and prevent its recurrence. Examples of such steps are 
discussed later in this letter.  

Compliance with Title IX, such as publishing a notice of nondiscrimination, designating an 
employee to coordinate Title IX compliance, and adopting and publishing grievance procedures, 
can serve as preventive measures against harassment. Combined with education and training 
programs, these measures can help ensure that all students and employees recognize the 

                                                           
13 In states with mandatory reporting laws, schools may be required to report certain incidents to local law 
enforcement or child protection agencies. 
14 Schools should refer to the 2001 Guidance for additional information on confidentiality and the alleged 
perpetrator’s due process rights. 
15 For example, the alleged harasser may have a right under FERPA to inspect and review portions of the complaint 
that directly relate to him or her. In that case, the school must redact the complainant’s name and other 
identifying information before allowing the alleged harasser to inspect and review the sections of the complaint 
that relate to him or her. In some cases, such as those where the school is required to report the incident to local 
law enforcement or other officials, the school may not be able to maintain the complainant’s confidentiality.  
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nature of sexual harassment and violence, and understand that the school will not tolerate such 
conduct. Indeed, these measures may bring potentially problematic conduct to the school’s 
attention before it becomes serious enough to create a hostile environment. Training for 
administrators, teachers, staff, and students also can help ensure that they understand what 
types of conduct constitute sexual harassment or violence, can identify warning signals that 
may need attention, and know how to respond. More detailed information and examples of 
education and other preventive measures are provided later in this letter. 
 
Procedural Requirements Pertaining to Sexual Harassment and Sexual Violence 
 
Recipients of Federal financial assistance must comply with the procedural requirements 
outlined in the Title IX implementing regulations. Specifically, a recipient must: 
 

(A) Disseminate a notice of nondiscrimination;16

(B) Designate at least one employee to coordinate its efforts to comply with and carry out 
its responsibilities under Title IX;

  
 

17

(C) Adopt and publish grievance procedures providing for prompt and equitable resolution 
of student and employee sex discrimination complaints.

 and 
 

18

These requirements apply to all forms of sexual harassment, including sexual violence, and are 
important for preventing and effectively responding to sex discrimination. They are discussed in 
greater detail below. OCR advises recipients to examine their current policies and procedures 
on sexual harassment and sexual violence to determine whether those policies comply with the 
requirements articulated in this letter and the 2001 Guidance. Recipients should then 
implement changes as needed.  

  
 

 
(A) Notice of Nondiscrimination 

 
The Title IX regulations require that each recipient publish a notice of nondiscrimination stating 
that the recipient does not discriminate on the basis of sex in its education programs and 
activities, and that Title IX requires it not to discriminate in such a manner.19

 

 The notice must 
state that inquiries concerning the application of Title IX may be referred to the recipient’s Title 
IX coordinator or to OCR. It should include the name or title, office address, telephone number, 
and e-mail address for the recipient’s designated Title IX coordinator. 

The notice must be widely distributed to all students, parents of elementary and secondary 
students, employees, applicants for admission and employment, and other relevant persons. 
OCR recommends that the notice be prominently posted on school Web sites and at various 

                                                           
16 34 C.F.R. § 106.9. 
17 Id. § 106.8(a). 
18 Id. § 106.8(b). 
19 Id. § 106.9(a). 
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locations throughout the school or campus and published in electronic and printed publications 
of general distribution that provide information to students and employees about the school’s 
services and policies. The notice should be available and easily accessible on an ongoing basis. 
 
Title IX does not require a recipient to adopt a policy specifically prohibiting sexual harassment 
or sexual violence. As noted in the 2001 Guidance, however, a recipient’s general policy 
prohibiting sex discrimination will not be considered effective and would violate Title IX if, 
because of the lack of a specific policy, students are unaware of what kind of conduct 
constitutes sexual harassment, including sexual violence, or that such conduct is prohibited sex 
discrimination. OCR therefore recommends that a recipient’s nondiscrimination policy state 
that prohibited sex discrimination covers sexual harassment, including sexual violence, and that 
the policy include examples of the types of conduct that it covers.  
 

(B) Title IX Coordinator  
 

The Title IX regulations require a recipient to notify all students and employees of the name or 
title and contact information of the person designated to coordinate the recipient’s compliance 
with Title IX.20

 

 The coordinator’s responsibilities include overseeing all Title IX complaints and 
identifying and addressing any patterns or systemic problems that arise during the review of 
such complaints. The Title IX coordinator or designee should be available to meet with students 
as needed. If a recipient designates more than one Title IX coordinator, the notice should 
describe each coordinator’s responsibilities (e.g., who will handle complaints by students, 
faculty, and other employees). The recipient should designate one coordinator as having 
ultimate oversight responsibility, and the other coordinators should have titles clearly showing 
that they are in a deputy or supporting role to the senior coordinator. The Title IX coordinators 
should not have other job responsibilities that may create a conflict of interest. For example, 
serving as the Title IX coordinator and a disciplinary hearing board member or general counsel 
may create a conflict of interest.  

Recipients must ensure that employees designated to serve as Title IX coordinators have 
adequate training on what constitutes sexual harassment, including sexual violence, and that 
they understand how the recipient’s grievance procedures operate. Because sexual violence 
complaints often are filed with the school’s law enforcement unit, all school law enforcement 
unit employees should receive training on the school’s Title IX grievance procedures and any 
other procedures used for investigating reports of sexual violence. In addition, these employees 
should receive copies of the school’s Title IX policies. Schools should instruct law enforcement 
unit employees both to notify complainants of their right to file a Title IX sex discrimination 
complaint with the school in addition to filing a criminal complaint, and to report incidents of 
sexual violence to the Title IX coordinator if the complainant consents. The school’s Title IX 
coordinator or designee should be available to provide assistance to school law enforcement 
unit employees regarding how to respond appropriately to reports of sexual violence. The Title 
IX coordinator also should be given access to school law enforcement unit investigation notes 

                                                           
20 Id. § 106.8(a). 
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and findings as necessary for the Title IX investigation, so long as it does not compromise the 
criminal investigation.  
 

(C) Grievance Procedures 
 
The Title IX regulations require all recipients to adopt and publish grievance procedures 
providing for the prompt and equitable resolution of sex discrimination complaints.21

 

 The 
grievance procedures must apply to sex discrimination complaints filed by students against 
school employees, other students, or third parties.  

Title IX does not require a recipient to provide separate grievance procedures for sexual 
harassment and sexual violence complaints. Therefore, a recipient may use student disciplinary 
procedures or other separate procedures to resolve such complaints. Any procedures used to 
adjudicate complaints of sexual harassment or sexual violence, including disciplinary 
procedures, however, must meet the Title IX requirement of affording a complainant a prompt 
and equitable resolution.22 These requirements are discussed in greater detail below. If the 
recipient relies on disciplinary procedures for Title IX compliance, the Title IX coordinator 
should review the recipient’s disciplinary procedures to ensure that the procedures comply 
with the prompt and equitable requirements of Title IX.23

 
Grievance procedures generally may include voluntary informal mechanisms (e.g., mediation) 
for resolving some types of sexual harassment complaints. OCR has frequently advised 
recipients, however, that it is improper for a student who complains of harassment to be 
required to work out the problem directly with the alleged perpetrator, and certainly not 
without appropriate involvement by the school (e.g., participation by a trained counselor, a 
trained mediator, or, if appropriate, a teacher or administrator). In addition, as stated in the 
2001 Guidance, the complainant must be notified of the right to end the informal process at 
any time and begin the formal stage of the complaint process. Moreover, in cases involving 
allegations of sexual assault, mediation is not appropriate even on a voluntary basis. OCR 
recommends that recipients clarify in their grievance procedures that mediation will not be 
used to resolve sexual assault complaints. 

   

 
 
                                                           
21 Id. § 106.8(b). Title IX also requires recipients to adopt and publish grievance procedures for employee 
complaints of sex discrimination. 
22 These procedures must apply to all students, including athletes. If a complaint of sexual violence involves a 
student athlete, the school must follow its standard procedures for resolving sexual violence complaints. Such 
complaints must not be addressed solely by athletics department procedures. Additionally, if an alleged 
perpetrator is an elementary or secondary student with a disability, schools must follow the procedural safeguards 
in the Individuals with Disabilities Education Act (at 20 U.S.C. § 1415 and 34 C.F.R. §§ 300.500-300.519, 300.530-
300.537) as well as the requirements of Section 504 of the Rehabilitation Act of 1973 (at 34 C.F.R. §§ 104.35-
104.36) when conducting the investigation and hearing. 
23 A school may not absolve itself of its Title IX obligations to investigate and resolve complaints of sexual 
harassment or violence by delegating, whether through express contractual agreement or other less formal 
arrangement, the responsibility to administer school discipline to school resource officers or “contract” law 
enforcement officers. See 34 C.F.R. § 106.4.  
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Prompt and Equitable Requirements 
 
As stated in the 2001 Guidance, OCR has identified a number of elements in evaluating whether 
a school’s grievance procedures provide for prompt and equitable resolution of sexual 
harassment complaints. These elements also apply to sexual violence complaints because, as 
explained above, sexual violence is a form of sexual harassment. OCR will review all aspects of a 
school’s grievance procedures, including the following elements that are critical to achieve 
compliance with Title IX:  

• Notice to students, parents of elementary and secondary students, and employees of 
the grievance procedures, including where complaints may be filed; 

• Application of the procedures to complaints alleging harassment carried out by 
employees, other students, or third parties; 

• Adequate, reliable, and impartial investigation of complaints, including the opportunity 
for both parties to present witnesses and other evidence; 

• Designated and reasonably prompt time frames for the major stages of the complaint 
process; 

• Notice to parties of the outcome of the complaint;24

• An assurance that the school will take steps to prevent recurrence of any harassment 
and to correct its discriminatory effects on the complainant and others, if appropriate.  

 and 

 
As noted in the 2001 Guidance, procedures adopted by schools will vary in detail, specificity, 
and components, reflecting differences in the age of students, school sizes and administrative 
structures, State or local legal requirements, and past experiences. Although OCR examines 
whether all applicable elements are addressed when investigating sexual harassment 
complaints, this letter focuses on those elements where our work indicates that more 
clarification and explanation are needed, including:  
 

(A) Notice of the grievance procedures 
 
The procedures for resolving complaints of sex discrimination, including sexual harassment, 
should be written in language appropriate to the age of the school’s students, easily 
understood, easily located, and widely distributed. OCR recommends that the grievance 
procedures be prominently posted on school Web sites; sent electronically to all members of 
the school community; available at various locations throughout the school or campus; and 
summarized in or attached to major publications issued by the school, such as handbooks, 
codes of conduct, and catalogs for students, parents of elementary and secondary students, 
faculty, and staff. 
 

(B) Adequate, Reliable, and Impartial Investigation of Complaints 
 

OCR’s work indicates that a number of issues related to an adequate, reliable, and impartial 
investigation arise in sexual harassment and violence complaints. In some cases, the conduct 
                                                           
24 “Outcome” does not refer to information about disciplinary sanctions unless otherwise noted. Notice of the 
outcome is discussed in greater detail in Section D below. 
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may constitute both sexual harassment under Title IX and criminal activity. Police investigations 
may be useful for fact-gathering; but because the standards for criminal investigations are 
different, police investigations or reports are not determinative of whether sexual harassment 
or violence violates Title IX. Conduct may constitute unlawful sexual harassment under Title IX 
even if the police do not have sufficient evidence of a criminal violation. In addition, a criminal 
investigation into allegations of sexual violence does not relieve the school of its duty under 
Title IX to resolve complaints promptly and equitably.  
 
A school should notify a complainant of the right to file a criminal complaint, and should not 
dissuade a victim from doing so either during or after the school’s internal Title IX investigation. 
For instance, if a complainant wants to file a police report, the school should not tell the 
complainant that it is working toward a solution and instruct, or ask, the complainant to wait to 
file the report.  
 
Schools should not wait for the conclusion of a criminal investigation or criminal proceeding to 
begin their own Title IX investigation and, if needed, must take immediate steps to protect the 
student in the educational setting. For example, a school should not delay conducting its own 
investigation or taking steps to protect the complainant because it wants to see whether the 
alleged perpetrator will be found guilty of a crime. Any agreement or Memorandum of 
Understanding (MOU) with a local police department must allow the school to meet its Title IX 
obligation to resolve complaints promptly and equitably. Although a school may need to delay 
temporarily the fact-finding portion of a Title IX investigation while the police are gathering 
evidence, once notified that the police department has completed its gathering of evidence 
(not the ultimate outcome of the investigation or the filing of any charges), the school must 
promptly resume and complete its fact-finding for the Title IX investigation.25

 

 Moreover, 
nothing in an MOU or the criminal investigation itself should prevent a school from notifying 
complainants of their Title IX rights and the school’s grievance procedures, or from taking 
interim steps to ensure the safety and well-being of the complainant and the school community 
while the law enforcement agency’s fact-gathering is in progress. OCR also recommends that a 
school’s MOU include clear policies on when a school will refer a matter to local law 
enforcement. 

As noted above, the Title IX regulation requires schools to provide equitable grievance 
procedures. As part of these procedures, schools generally conduct investigations and hearings 
to determine whether sexual harassment or violence occurred. In addressing complaints filed 
with OCR under Title IX, OCR reviews a school’s procedures to determine whether the school is 
using a preponderance of the evidence standard to evaluate complaints. The Supreme Court 
has applied a preponderance of the evidence standard in civil litigation involving discrimination 
under Title VII of the Civil Rights Act of 1964 (Title VII), 42 U.S.C. §§ 2000e et seq. Like Title IX, 

                                                           
25 In one recent OCR sexual violence case, the prosecutor’s office informed OCR that the police department’s 
evidence gathering stage typically takes three to ten calendar days, although the delay in the school’s investigation 
may be longer in certain instances. 
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Title VII prohibits discrimination on the basis of sex.26 OCR also uses a preponderance of the 
evidence standard when it resolves complaints against recipients. For instance, OCR’s Case 
Processing Manual requires that a noncompliance determination be supported by the 
preponderance of the evidence when resolving allegations of discrimination under all the 
statutes enforced by OCR, including Title IX.27 OCR also uses a preponderance of the evidence 
standard in its fund termination administrative hearings.28

Throughout a school’s Title IX investigation, including at any hearing, the parties must have an 
equal opportunity to present relevant witnesses and other evidence. The complainant and the 
alleged perpetrator must be afforded similar and timely access to any information that will be 
used at the hearing.

 Thus, in order for a school’s 
grievance procedures to be consistent with Title IX standards, the school must use a 
preponderance of the evidence standard (i.e., it is more likely than not that sexual harassment 
or violence occurred). The “clear and convincing” standard (i.e., it is highly probable or 
reasonably certain that the sexual harassment or violence occurred), currently used by some 
schools, is a higher standard of proof. Grievance procedures that use this higher standard are 
inconsistent with the standard of proof established for violations of the civil rights laws, and are 
thus not equitable under Title IX. Therefore, preponderance of the evidence is the appropriate 
standard for investigating allegations of sexual harassment or violence. 

29

                                                           
26 See, e.g., Desert Palace, Inc. v. Costa, 539 U.S. 90, 99 (2003) (noting that under the “conventional rule of civil 
litigation,” the preponderance of the evidence standard generally applies in cases under Title VII); Price 
Waterhouse v. Hopkins, 490 U.S. 228, 252-55 (1989) (approving preponderance standard in Title VII sex 
discrimination case) (plurality opinion); id. at 260 (White, J., concurring in the judgment); id. at 261 (O’Connor, J., 
concurring in the judgment). The 2001 Guidance noted (on page vi) that “[w]hile Gebser and Davis made clear that 
Title VII agency principles do not apply in determining liability for money damages under Title IX, the Davis Court 
also indicated, through its specific references to Title VII caselaw, that Title VII remains relevant in determining 
what constitutes hostile environment sexual harassment under Title IX.” See also Jennings v. Univ. of N.C., 482 F.3d 
686, 695 (4th Cir. 2007) (“We look to case law interpreting Title VII of the Civil Rights Act of 1964 for guidance in 
evaluating a claim brought under Title IX.”). 

 For example, a school should not conduct a pre-hearing meeting during 
which only the alleged perpetrator is present and given an opportunity to present his or her 
side of the story, unless a similar meeting takes place with the complainant; a hearing officer or 
disciplinary board should not allow only the alleged perpetrator to present character witnesses 
at a hearing; and a school should not allow the alleged perpetrator to review the complainant’s 

27 OCR’s Case Processing Manual is available on the Department’s Web site, at 
http://www2.ed.gov/about/offices/list/ocr/docs/ocrcpm.html. 
28 The Title IX regulations adopt the procedural provisions applicable to Title VI of the Civil Rights Act of 1964. See 
34 C.F.R. § 106.71 (“The procedural provisions applicable to Title VI of the Civil Rights Act of 1964 are hereby 
adopted and incorporated herein by reference.”). The Title VI regulations apply the Administrative Procedure Act 
to administrative hearings required prior to termination of Federal financial assistance and require that 
termination decisions be “supported by and in accordance with the reliable, probative and substantial evidence.”  
5 U.S.C. § 556(d). The Supreme Court has interpreted “reliable, probative and substantial evidence” as a direction 
to use the preponderance standard. See Steadman v. SEC, 450 U.S. 91, 98-102 (1981).  
29 Access to this information must be provided consistent with FERPA. For example, if a school introduces an 
alleged perpetrator’s prior disciplinary records to support a tougher disciplinary penalty, the complainant would 
not be allowed access to those records. Additionally, access should not be given to privileged or confidential 
information. For example, the alleged perpetrator should not be given access to communications between the 
complainant and a counselor or information regarding the complainant’s sexual history. 

http://www2.ed.gov/about/offices/list/ocr/docs/ocrcpm.html�
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statement without also allowing the complainant to review the alleged perpetrator’s 
statement.  
 
While OCR does not require schools to permit parties to have lawyers at any stage of the 
proceedings, if a school chooses to allow the parties to have their lawyers participate in the 
proceedings, it must do so equally for both parties. Additionally, any school-imposed 
restrictions on the ability of lawyers to speak or otherwise participate in the proceedings should 
apply equally. OCR strongly discourages schools from allowing the parties personally to 
question or cross-examine each other during the hearing. Allowing an alleged perpetrator to 
question an alleged victim directly may be traumatic or intimidating, thereby possibly escalating 
or perpetuating a hostile environment. OCR also recommends that schools provide an appeals 
process. If a school provides for appeal of the findings or remedy, it must do so for both parties. 
Schools must maintain documentation of all proceedings, which may include written findings of 
facts, transcripts, or audio recordings.  
 
All persons involved in implementing a recipient’s grievance procedures (e.g., Title IX 
coordinators, investigators, and adjudicators) must have training or experience in handling 
complaints of sexual harassment and sexual violence, and in the recipient’s grievance 
procedures. The training also should include applicable confidentiality requirements. In sexual 
violence cases, the fact-finder and decision-maker also should have adequate training or 
knowledge regarding sexual violence.30

 

 Additionally, a school’s investigation and hearing 
processes cannot be equitable unless they are impartial. Therefore, any real or perceived 
conflicts of interest between the fact-finder or decision-maker and the parties should be 
disclosed. 

Public and state-supported schools must provide due process to the alleged perpetrator. 
However, schools should ensure that steps taken to accord due process rights to the alleged 
perpetrator do not restrict or unnecessarily delay the Title IX protections for the complainant.  
 

(C) Designated and Reasonably Prompt Time Frames 
 
OCR will evaluate whether a school’s grievance procedures specify the time frames for all major 
stages of the procedures, as well as the process for extending timelines. Grievance procedures 
should specify the time frame within which: (1) the school will conduct a full investigation of 
the complaint; (2) both parties receive a response regarding the outcome of the complaint; and 
(3) the parties may file an appeal, if applicable. Both parties should be given periodic status 
updates. Based on OCR experience, a typical investigation takes approximately 60 calendar days 
following receipt of the complaint. Whether OCR considers complaint resolutions to be timely, 
however, will vary depending on the complexity of the investigation and the severity and extent 
of the harassment. For example, the resolution of a complaint involving multiple incidents with 
multiple complainants likely would take longer than one involving a single incident that 

                                                           
30 For instance, if an investigation or hearing involves forensic evidence, that evidence should be reviewed by a 
trained forensic examiner.  
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occurred in a classroom during school hours with a single complainant.  
 

(D) Notice of Outcome 
 
Both parties must be notified, in writing, about the outcome of both the complaint and any 
appeal,31

 

 i.e., whether harassment was found to have occurred. OCR recommends that schools 
provide the written determination of the final outcome to the complainant and the alleged 
perpetrator concurrently. Title IX does not require the school to notify the alleged perpetrator 
of the outcome before it notifies the complainant.  

Due to the intersection of Title IX and FERPA requirements, OCR recognizes that there may be 
confusion regarding what information a school may disclose to the complainant.32 FERPA 
generally prohibits the nonconsensual disclosure of personally identifiable information from a 
student’s “education record.” However, as stated in the 2001 Guidance, FERPA permits a school 
to disclose to the harassed student information about the sanction imposed upon a student 
who was found to have engaged in harassment when the sanction directly relates to the 
harassed student. This includes an order that the harasser stay away from the harassed 
student, or that the harasser is prohibited from attending school for a period of time, or 
transferred to other classes or another residence hall.33

 

 Disclosure of other information in the 
student’s “education record,” including information about sanctions that do not relate to the 
harassed student, may result in a violation of FERPA.  

Further, when the conduct involves a crime of violence or a non-forcible sex offense,34

                                                           
31 As noted previously, “outcome” does not refer to information about disciplinary sanctions unless otherwise 
noted.  

 FERPA 
permits a postsecondary institution to disclose to the alleged victim the final results of a 

32 In 1994, Congress amended the General Education Provisions Act (GEPA), of which FERPA is a part, to state that 
nothing in GEPA “shall be construed to affect the applicability of title VI of the Civil Rights Act of 1964, title IX of 
Education Amendments of 1972, title V of the Rehabilitation Act of 1973, the Age Discrimination Act, or other 
statutes prohibiting discrimination, to any applicable program.” 20 U.S.C. § 1221(d). The Department interprets 
this provision to mean that FERPA continues to apply in the context of Title IX enforcement, but if there is a direct 
conflict between the requirements of FERPA and the requirements of Title IX, such that enforcement of FERPA 
would interfere with the primary purpose of Title IX to eliminate sex-based discrimination in schools, the 
requirements of Title IX override any conflicting FERPA provisions. See 2001 Guidance at vii. 
33 This information directly relates to the complainant and is particularly important in sexual harassment cases 
because it affects whether a hostile environment has been eliminated. Because seeing the perpetrator may be 
traumatic, a complainant in a sexual harassment case may continue to be subject to a hostile environment if he or 
she does not know when the perpetrator will return to school or whether he or she will continue to share classes 
or a residence hall with the perpetrator. This information also directly affects a complainant’s decision regarding 
how to work with the school to eliminate the hostile environment and prevent its recurrence. For instance, if a 
complainant knows that the perpetrator will not be at school or will be transferred to other classes or another 
residence hall for the rest of the year, the complainant may be less likely to want to transfer to another school or 
change classes, but if the perpetrator will be returning to school after a few days or weeks, or remaining in the 
complainant’s classes or residence hall, the complainant may want to transfer schools or change classes to avoid 
contact. Thus, the complainant cannot make an informed decision about how best to respond without this 
information.  
34 Under the FERPA regulations, crimes of violence include arson; assault offenses (aggravated assault, simple 
assault, intimidation); burglary; criminal homicide (manslaughter by negligence); criminal homicide (murder and 
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disciplinary proceeding against the alleged perpetrator, regardless of whether the institution 
concluded that a violation was committed.35 Additionally, a postsecondary institution may 
disclose to anyone—not just the alleged victim—the final results of a disciplinary proceeding if 
it determines that the student is an alleged perpetrator of a crime of violence or a non-forcible 
sex offense, and, with respect to the allegation made, the student has committed a violation of 
the institution’s rules or policies.36

 
 

Postsecondary institutions also are subject to additional rules under the Clery Act. This law, 
which applies to postsecondary institutions that participate in Federal student financial aid 
programs, requires that “both the accuser and the accused must be informed of the outcome37 
of any institutional disciplinary proceeding brought alleging a sex offense.”38 Compliance with 
this requirement does not constitute a violation of FERPA. Furthermore, the FERPA limitations 
on redisclosure of information do not apply to information that postsecondary institutions are 
required to disclose under the Clery Act.39

Steps to Prevent Sexual Harassment and Sexual Violence and Correct its Discriminatory 
Effects on the Complainant and Others 

 Accordingly, postsecondary institutions may not 
require a complainant to abide by a nondisclosure agreement, in writing or otherwise, that 
would prevent the redisclosure of this information.  
 

 
Education and Prevention 
 
In addition to ensuring full compliance with Title IX, schools should take proactive measures to 
prevent sexual harassment and violence. OCR recommends that all schools implement 
preventive education programs and make victim resources, including comprehensive victim 
services, available. Schools may want to include these education programs in their 
(1) orientation programs for new students, faculty, staff, and employees; (2) training for 
students who serve as advisors in residence halls; (3) training for student athletes and coaches; 
and (4) school assemblies and “back to school nights.” These programs should include a 

                                                                                                                                                                                           
non-negligent manslaughter); destruction, damage or vandalism of property; kidnapping/abduction; robbery; and 
forcible sex offenses. Forcible sex offenses are defined as any sexual act directed against another person forcibly or 
against that person’s will, or not forcibly or against the person’s will where the victim is incapable of giving 
consent. Forcible sex offenses include rape, sodomy, sexual assault with an object, and forcible fondling. Non-
forcible sex offenses are incest and statutory rape. 34 C.F.R. Part 99, App. A. 
35 34 C.F.R. § 99.31(a)(13). For purposes of 34 C.F.R. §§ 99.31(a)(13)-(14), disclosure of “final results” is limited to 
the name of the alleged perpetrator, any violation found to have been committed, and any sanction imposed 
against the perpetrator by the school. 34 C.F.R. § 99.39. 
36 34 C.F.R. § 99.31(a)(14).  
37 For purposes of the Clery Act, “outcome” means the institution’s final determination with respect to the alleged 
sex offense and any sanctions imposed against the accused. 34 C.F.R. § 668.46(b)(11)(vi)(B). 
38 34 C.F.R. § 668.46(b)(11)(vi)(B). Under the Clery Act, forcible sex offenses are defined as any sexual act directed 
against another person forcibly or against that person’s will, or not forcibly or against the person’s will where the 
person is incapable of giving consent. Forcible sex offenses include forcible rape, forcible sodomy, sexual assault 
with an object, and forcible fondling. Non-forcible sex offenses include incest and statutory rape. 34 C.F.R. Part 
668, Subpt. D, App. A. 
39 34 C.F.R. § 99.33(c). 
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discussion of what constitutes sexual harassment and sexual violence, the school’s policies and 
disciplinary procedures, and the consequences of violating these policies.  
 
The education programs also should include information aimed at encouraging students to 
report incidents of sexual violence to the appropriate school and law enforcement authorities. 
Schools should be aware that victims or third parties may be deterred from reporting incidents 
if alcohol, drugs, or other violations of school or campus rules were involved.40

 

 As a result, 
schools should consider whether their disciplinary policies have a chilling effect on victims’ or 
other students’ reporting of sexual violence offenses. For example, OCR recommends that 
schools inform students that the schools’ primary concern is student safety, that any other 
rules violations will be addressed separately from the sexual violence allegation, and that use of 
alcohol or drugs never makes the victim at fault for sexual violence. 

OCR also recommends that schools develop specific sexual violence materials that include the 
schools’ policies, rules, and resources for students, faculty, coaches, and administrators. 
Schools also should include such information in their employee handbook and any handbooks 
that student athletes and members of student activity groups receive. These materials should 
include where and to whom students should go if they are victims of sexual violence. These 
materials also should tell students and school employees what to do if they learn of an incident 
of sexual violence. Schools also should assess student activities regularly to ensure that the 
practices and behavior of students do not violate the schools’ policies against sexual 
harassment and sexual violence.  
 
Remedies and Enforcement 
 
As discussed above, if a school determines that sexual harassment that creates a hostile 
environment has occurred, it must take immediate action to eliminate the hostile environment, 
prevent its recurrence, and address its effects. In addition to counseling or taking disciplinary 
action against the harasser, effective corrective action may require remedies for the 
complainant, as well as changes to the school’s overall services or policies. Examples of these 
actions are discussed in greater detail below. 
 
Title IX requires a school to take steps to protect the complainant as necessary, including taking 
interim steps before the final outcome of the investigation. The school should undertake these 
steps promptly once it has notice of a sexual harassment or violence allegation. The school 
should notify the complainant of his or her options to avoid contact with the alleged 
perpetrator and allow students to change academic or living situations as appropriate. For 
instance, the school may prohibit the alleged perpetrator from having any contact with the 
complainant pending the results of the school’s investigation. When taking steps to separate 
the complainant and alleged perpetrator, a school should minimize the burden on the 

                                                           
40 The Department’s Higher Education Center for Alcohol, Drug Abuse, and Violence Prevention (HEC) helps 
campuses and communities address problems of alcohol, other drugs, and violence by identifying effective 
strategies and programs based upon the best prevention science. Information on HEC resources and technical 
assistance can be found at www.higheredcenter.org. 

http://www.higheredcenter.org/�
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complainant, and thus should not, as a matter of course, remove complainants from classes or 
housing while allowing alleged perpetrators to remain. In addition, schools should ensure that 
complainants are aware of their Title IX rights and any available resources, such as counseling, 
health, and mental health services, and their right to file a complaint with local law 
enforcement.41

Schools should be aware that complaints of sexual harassment or violence may be followed by 
retaliation by the alleged perpetrator or his or her associates. For instance, friends of the 
alleged perpetrator may subject the complainant to name-calling and taunting. As part of their 
Title IX obligations, schools must have policies and procedures in place to protect against 
retaliatory harassment. At a minimum, schools must ensure that complainants and their 
parents, if appropriate, know how to report any subsequent problems, and should follow-up 
with complainants to determine whether any retaliation or new incidents of harassment have 
occurred. 

   
 

 
When OCR finds that a school has not taken prompt and effective steps to respond to sexual 
harassment or violence, OCR will seek appropriate remedies for both the complainant and the 
broader student population. When conducting Title IX enforcement activities, OCR seeks to 
obtain voluntary compliance from recipients. When a recipient does not come into compliance 
voluntarily, OCR may initiate proceedings to withdraw Federal funding by the Department or 
refer the case to the U.S. Department of Justice for litigation.  
 
Schools should proactively consider the following remedies when determining how to respond 
to sexual harassment or violence. These are the same types of remedies that OCR would seek in 
its cases.  
 
Depending on the specific nature of the problem, remedies for the complainant might include, 
but are not limited to:42

• providing an escort to ensure that the complainant can move safely between classes 
and activities; 

  

• ensuring that the complainant and alleged perpetrator do not attend the same classes; 
• moving the complainant or alleged perpetrator to a different residence hall or, in the 

case of an elementary or secondary school student, to another school within the 
district; 

• providing counseling services; 
• providing medical services;  
• providing academic support services, such as tutoring;  

                                                           
41 The Clery Act requires postsecondary institutions to develop and distribute a statement of policy that informs 
students of their options to notify proper law enforcement authorities, including campus and local police, and the 
option to be assisted by campus personnel in notifying such authorities. The policy also must notify students of 
existing counseling, mental health, or other student services for victims of sexual assault, both on campus and in 
the community. 20 U.S.C. §§ 1092(f)(8)(B)(v)-(vi). 
42 Some of these remedies also can be used as interim measures before the school’s investigation is complete. 
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• arranging for the complainant to re-take a course or withdraw from a class without 
penalty, including ensuring that any changes do not adversely affect the complainant’s 
academic record; and 

• reviewing any disciplinary actions taken against the complainant to see if there is a 
causal connection between the harassment and the misconduct that may have resulted 
in the complainant being disciplined.43

Remedies for the broader student population might include, but are not limited to: 

  
 

Counseling and Training 
• offering counseling, health, mental health, or other holistic and comprehensive victim 

services to all students affected by sexual harassment or sexual violence, and notifying 
students of campus and community counseling, health, mental health, and other 
student services;  

• designating an individual from the school’s counseling center to be “on call” to assist 
victims of sexual harassment or violence whenever needed; 

• training the Title IX coordinator and any other employees who are involved in 
processing, investigating, or resolving complaints of sexual harassment or sexual 
violence, including providing training on:  

o the school’s Title IX responsibilities to address allegations of sexual harassment 
or violence  

o how to conduct Title IX investigations  
o information on the link between alcohol and drug abuse and sexual harassment 

or violence and best practices to address that link; 
• training all school law enforcement unit personnel on the school’s Title IX 

responsibilities and handling of sexual harassment or violence complaints; 
• training all employees who interact with students regularly on recognizing and 

appropriately addressing allegations of sexual harassment or violence under Title IX; and 
• informing students of their options to notify proper law enforcement authorities, 

including school and local police, and the option to be assisted by school employees in 
notifying those authorities. 
 

Development of Materials and Implementation of Policies and Procedures 
• developing materials on sexual harassment and violence, which should be distributed to 

students during orientation and upon receipt of complaints, as well as widely posted 
throughout school buildings and residence halls, and which should include:  

o what constitutes sexual harassment or violence  
o what to do if a student has been the victim of sexual harassment or violence  
o contact information for counseling and victim services on and off school grounds  
o how to file a complaint with the school  
o how to contact the school’s Title IX coordinator 

                                                           
43 For example, if the complainant was disciplined for skipping a class in which the harasser was enrolled, the 
school should review the incident to determine if the complainant skipped the class to avoid contact with the 
harasser. 
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o what the school will do to respond to allegations of sexual harassment or 
violence, including the interim measures that can be taken 

• requiring the Title IX coordinator to communicate regularly with the school’s law 
enforcement unit investigating cases and to provide information to law enforcement 
unit personnel regarding Title IX requirements;44

• requiring the Title IX coordinator to review all evidence in a sexual harassment or sexual 
violence case brought before the school’s disciplinary committee to determine whether 
the complainant is entitled to a remedy under Title IX that was not available through the 
disciplinary committee;

 

45

• requiring the school to create a committee of students and school officials to identify 
strategies for ensuring that students: 

 

o know the school’s prohibition against sex discrimination, including sexual 
harassment and violence 

o recognize sex discrimination, sexual harassment, and sexual violence when they 
occur 

o understand how and to whom to report any incidents 
o know the connection between alcohol and drug abuse and sexual harassment or 

violence 
o feel comfortable that school officials will respond promptly and equitably to 

reports of sexual harassment or violence; 
• issuing new policy statements or other steps that clearly communicate that the school 

does not tolerate sexual harassment and violence and will respond to any incidents and 
to any student who reports such incidents; and 

• revising grievance procedures used to handle sexual harassment and violence 
complaints to ensure that they are prompt and equitable, as required by Title IX. 
 

School Investigations and Reports to OCR 
• conducting periodic assessments of student activities to ensure that the practices and 

behavior of students do not violate the school’s policies against sexual harassment and 
violence; 

• investigating whether any other students also may have been subjected to sexual 
harassment or violence; 

• investigating whether school employees with knowledge of allegations of sexual 
harassment or violence failed to carry out their duties in responding to those 
allegations;  

• conducting, in conjunction with student leaders, a school or campus “climate check” to 
assess the effectiveness of efforts to ensure that the school is free from sexual 
harassment and violence, and using the resulting information to inform future proactive 
steps that will be taken by the school; and 

                                                           
44 Any personally identifiable information from a student’s education record that the Title IX coordinator provides 
to the school’s law enforcement unit is subject to FERPA’s nondisclosure requirements. 
45 For example, the disciplinary committee may lack the power to implement changes to the complainant’s class 
schedule or living situation so that he or she does not come in contact with the alleged perpetrator. 
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• submitting to OCR copies of all grievances filed by students alleging sexual harassment 
or violence, and providing OCR with documentation related to the investigation of each 
complaint, such as witness interviews, investigator notes, evidence submitted by the 
parties, investigative reports and summaries, any final disposition letters, disciplinary 
records, and documentation regarding any appeals. 
 

Conclusion 
 
The Department is committed to ensuring that all students feel safe and have the opportunity 
to benefit fully from their schools’ education programs and activities. As part of this 
commitment, OCR provides technical assistance to assist recipients in achieving voluntary 
compliance with Title IX.  
 
If you need additional information about Title IX, have questions regarding OCR’s policies, or seek 
technical assistance, please contact the OCR enforcement office that serves your state or territory. 
The list of offices is available at http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm. 
Additional information about addressing sexual violence, including victim resources and 
information for schools, is available from the U.S. Department of Justice’s Office on Violence 
Against Women (OVW) at http://www.ovw.usdoj.gov/.46

Thank you for your prompt attention to this matter. I look forward to continuing our work 
together to ensure that all students have an equal opportunity to learn in a safe and respectful 
school climate.  

 
 

 
      Sincerely, 
 

/s/ 
 

      Russlynn Ali 
      Assistant Secretary for Civil Rights 

                                                           
46 OVW also administers the Grants to Reduce Domestic Violence, Dating Violence, Sexual Assault, and Stalking on 
Campus Program. This Federal funding is designed to encourage institutions of higher education to adopt 
comprehensive, coordinated responses to domestic violence, dating violence, sexual assault, and stalking. Under 
this competitive grant program, campuses, in partnership with community-based nonprofit victim advocacy 
organizations and local criminal justice or civil legal agencies, must adopt protocols and policies to treat these 
crimes as serious offenses and develop victim service programs and campus policies that ensure victim safety, 
offender accountability, and the prevention of such crimes. OVW recently released the first solicitation for the 
Services, Training, Education, and Policies to Reduce Domestic Violence, Dating Violence, Sexual Assault and 
Stalking in Secondary Schools Grant Program. This innovative grant program will support a broad range of 
activities, including training for school administrators, faculty, and staff; development of policies and procedures 
for responding to these crimes; holistic and appropriate victim services; development of effective prevention 
strategies; and collaborations with mentoring organizations to support middle and high school student victims. 

http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm�
http://www.ovw.usdoj.gov/�


 

  

 

     

   

                           

                               

                     

                       

                       

                         

           

                              

                               

                             

                                

                         

                         

                          

                       

                    

                           

                           

                        

                                

                     

                                                            
                                     

                                       

                                             

   

U.S. Department of Justice  U.S. Department of Education 
Civil Rights Division Office for Civil Rights 

Office of Special Education and 
Rehabilitative Services 

November 12, 2014 

Dear Colleague: 

Students with disabilities, like all students, must be provided the opportunity to fully participate 

in our public schools. A critical aspect of participation is communication with others. We have 

enclosed a document, entitled “Frequently Asked Questions on Effective Communication for 

Students with Hearing, Vision, or Speech Disabilities in Public Elementary and Secondary 

Schools” (FAQs), which explains the responsibility of public schools to ensure that 

communication with students with hearing, vision, or speech disabilities is as effective as 

communication with all other students. 

Three Federal laws – the Individuals with Disabilities Education Act (IDEA), Title II of the 

Americans with Disabilities Act of 1990 (Title II), and Section 504 of the Rehabilitation Act of 

1973 (Section 504) – address the obligations of all public schools to meet the communication 

needs of students with disabilities, but do so in different ways. In particular, the IDEA requires 

that schools make available a free appropriate public education (FAPE), consisting of special 

education and related services, to all eligible children with disabilities (including those with 

disabilities that result in communication needs). Title II requires schools to ensure that 

students with disabilities receive communication that is as effective as communication with 

others through the provision of appropriate auxiliary aids and services.1 

Public schools must apply both the IDEA analysis and the Title II effective communication 

analysis in determining how to meet the communication needs of an IDEA‐eligible student with 

a hearing, vision, or speech disability. In many circumstances, an individualized education 

program under the IDEA will also meet the requirements of Title II. However, as a recent 

Federal court decision highlighted, the Title II effective communication requirement differs 

1 Because compliance with the IDEA can satisfy Section 504’s requirement to provide FAPE to a student with a 

disability for the vast majority of students covered by the FAQs, and because, in general, a violation of Section 504 

is a violation of Title II, the focus of the FAQs is on the IDEA and the specific Title II regulatory requirements for 

effective communication. 

http://www2.ed.gov/about/offices/list/ocr/docs/dcl-faqs-effective-communication-201411.pdf
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from the requirements in the IDEA.2 In some instances, in order to comply with Title II, a school 

may have to provide the student with auxiliary aids or services that are not required under the 

IDEA. In other instances, the communication services provided under the IDEA will meet the 

requirements of both laws for an individual student. 

The FAQs address the interplay of these IDEA and Title II requirements. Our hope is that the 

FAQs are helpful to schools, parents, and others in explaining students’ rights and schools’ 

obligations to address the communication needs of students with hearing, vision, or speech 

disabilities. 

Thank you for your continued efforts to ensure that all students, including students with 

disabilities, have access to equal opportunities at school. 

Sincerely, 

/s/ /s/ /s/ 

Vanita Gupta Michael K. Yudin Catherine E. Lhamon 

Acting Assistant Attorney General Acting Assistant Secretary Assistant Secretary 

Civil Rights Division Office of Special Education and Office for Civil Rights 

U.S. Department of Justice Rehabilitative Services U.S. Department 

U.S. Department of Education of Education 

Attachment as stated 

2 The United States Court of Appeals for the Ninth Circuit addressed the IDEA and Title II effective communication 

obligations in K.M. v. Tustin Unified School District, 725 F.3d 1088 (9th Cir. 2013), cert. denied, 134 S. Ct. 1493 

(2014), available at http://cdn.ca9.uscourts.gov/datastore/opinions/2013/08/07/11‐

56259%20web%20revised.pdf. The United States government filed an amicus (friend of the court) brief in this 

case when it was before the Ninth Circuit; that brief can be found at 

http://www.justice.gov/crt/about/app/briefs/kmtustinbr.pdf. 

http://www.justice.gov/crt/about/app/briefs/kmtustinbr.pdf
http://cdn.ca9.uscourts.gov/datastore/opinions/2013/08/07/11-56259%20web%20revised.pdf
http://cdn.ca9.uscourts.gov/datastore/opinions/2013/08/07/11-56259%20web%20revised.pdf


 

 

U.S. Department of Justice  
Civil Rights Division 

U.S. Department of Education 
Office for Civil Rights 

Dear Colleague Letter on Transgender Students  
Notice of Language Assistance 

If you have difficulty understanding English, you may, free of charge, request language assistance 
services for this Department information by calling 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-
8339), or email us at: Ed.Language.Assistance@ed.gov.  

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender el 
idioma inglés, puede, sin costo alguno, solicitar asistencia lingüística con respecto a esta información 
llamando al 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o envíe un mensaje de correo 
electrónico a: Ed.Language.Assistance@ed.gov.   
 

給英語能力有限人士的通知:  如果您不懂英語， 或者使用英语有困难，您可以要求獲得向大眾提

供的語言協助服務，幫助您理解教育部資訊。這些語言協助服務均可免費提供。如果您需要有關

口譯或筆譯服務的詳細資訊，請致電 1-800-USA-LEARN (1-800-872-5327) (聽語障人士專線：1-800-

877-8339),或電郵: Ed.Language.Assistance@ed.gov。  
 
Thông báo dành cho những người có khả năng Anh ngữ hạn chế:  Nếu quý vị gặp khó khăn trong việc 
hiểu Anh ngữ thì quý vị có thể yêu cầu các dịch vụ hỗ trợ ngôn ngữ cho các tin tức của Bộ dành cho công 
chúng. Các dịch vụ hỗ trợ ngôn ngữ này đều miễn phí. Nếu quý vị muốn biết thêm chi tiết về các dịch vụ 
phiên dịch hay thông dịch, xin vui lòng gọi số 1-800-USA-LEARN (1-800-872-5327) (TTY:      1-800-877-
8339), hoặc email: Ed.Language.Assistance@ed.gov.  
 

영어 미숙자를 위한 공고:  영어를 이해하는 데 어려움이 있으신 경우, 교육부 정보 센터에 일반인 

대상 언어 지원 서비스를 요청하실 수 있습니다. 이러한 언어 지원 서비스는 무료로 제공됩니다. 

통역이나 번역 서비스에 대해 자세한 정보가 필요하신 경우, 전화번호 1-800-USA-LEARN (1-800-

872-5327) 또는 청각 장애인용 전화번호 1-800-877-8339 또는 이메일주소 

Ed.Language.Assistance@ed.gov 으로 연락하시기 바랍니다. 
 

 

Paunawa sa mga Taong Limitado ang Kaalaman sa English:  Kung nahihirapan kayong makaintindi ng 
English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa nagbibigay ng 
serbisyo na pagtulong kaugnay ng wika.  Ang serbisyo na pagtulong kaugnay ng wika ay libre. Kung 
kailangan ninyo ng dagdag na impormasyon tungkol sa mga serbisyo kaugnay ng pagpapaliwanag o 
pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o 
mag-email sa: Ed.Language.Assistance@ed.gov. 

Уведомление для лиц с ограниченным знанием английского языка:  Если вы испытываете 
трудности в понимании английского языка, вы можете попросить, чтобы вам предоставили 
перевод информации, которую Министерство Образования доводит до всеобщего сведения. Этот 
перевод предоставляется бесплатно. Если вы хотите получить более подробную информацию об 
услугах устного и письменного перевода, звоните по телефону 1-800-USA-LEARN (1-800-872-5327) 
(служба для слабослышащих: 1-800-877-8339), или отправьте сообщение по адресу: 
Ed.Language.Assistance@ed.gov. 

mailto:Ed.Language.Assistance@ed.gov
mailto:Ed.Language.Assistance@ed.gov
mailto:Ed.Language.Assistance@ed.gov
mailto:Ed.Language.Assistance@ed.gov
mailto:Ed.Language.Assistance@ed.gov
mailto:Ed.Language.Assistance@ed.gov
mailto:Ed.Language.Assistance@ed.gov


 

 

U.S. Department of Justice  
Civil Rights Division 

U.S. Department of Education 
Office for Civil Rights 

May 13, 2016 

Dear Colleague: 

Schools across the country strive to create and sustain inclusive, supportive, safe, and nondiscriminatory 

communities for all students. In recent years, we have received an increasing number of questions from 

parents, teachers, principals, and school superintendents about civil rights protections for transgender 

students. Title IX of the Education Amendments of 1972 (Title IX) and its implementing regulations 

prohibit sex discrimination in educational programs and activities operated by recipients of Federal 

financial assistance.1 This prohibition encompasses discrimination based on a student’s gender identity, 

including discrimination based on a student’s transgender status. This letter summarizes a school’s Title 

IX obligations regarding transgender students and explains how the U.S. Department of Education (ED) 

and the U.S. Department of Justice (DOJ) evaluate a school’s compliance with these obligations.  

ED and DOJ (the Departments) have determined that this letter is significant guidance.2 This guidance 

does not add requirements to applicable law, but provides information and examples to inform 

recipients about how the Departments evaluate whether covered entities are complying with their legal 

obligations. If you have questions or are interested in commenting on this guidance, please contact ED 

at ocr@ed.gov or 800-421-3481 (TDD 800-877-8339); or DOJ at education@usdoj.gov or 877-292-3804 

(TTY: 800-514-0383). 

Accompanying this letter is a separate document from ED’s Office of Elementary and Secondary 

Education, Examples of Policies and Emerging Practices for Supporting Transgender Students. The 

examples in that document are taken from policies that school districts, state education agencies, and 

high school athletics associations around the country have adopted to help ensure that transgender 

students enjoy a supportive and nondiscriminatory school environment. Schools are encouraged to 

consult that document for practical ways to meet Title IX’s requirements.3 

Terminology  

 Gender identity refers to an individual’s internal sense of gender. A person’s gender identity may 

be different from or the same as the person’s sex assigned at birth. 

 Sex assigned at birth refers to the sex designation recorded on an infant’s birth certificate 

should such a record be provided at birth. 

 Transgender describes those individuals whose gender identity is different from the sex they 

were assigned at birth. A transgender male is someone who identifies as male but was assigned 

the sex of female at birth; a transgender female is someone who identifies as female but was 

assigned the sex of male at birth. 

mailto:ocr@ed.gov
mailto:education@usdoj.gov
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 Gender transition refers to the process in which transgender individuals begin asserting the sex 

that corresponds to their gender identity instead of the sex they were assigned at birth. During 

gender transition, individuals begin to live and identify as the sex consistent with their gender 

identity and may dress differently, adopt a new name, and use pronouns consistent with their 

gender identity. Transgender individuals may undergo gender transition at any stage of their 

lives, and gender transition can happen swiftly or over a long duration of time.  

Compliance with Title IX 

As a condition of receiving Federal funds, a school agrees that it will not exclude, separate, deny benefits 

to, or otherwise treat differently on the basis of sex any person in its educational programs or activities 

unless expressly authorized to do so under Title IX or its implementing regulations.4 The Departments 

treat a student’s gender identity as the student’s sex for purposes of Title IX and its implementing 

regulations. This means that a school must not treat a transgender student differently from the way it 

treats other students of the same gender identity. The Departments’ interpretation is consistent with 

courts’ and other agencies’ interpretations of Federal laws prohibiting sex discrimination.5 

The Departments interpret Title IX to require that when a student or the student’s parent or guardian, 

as appropriate, notifies the school administration that the student will assert a gender identity that 

differs from previous representations or records, the school will begin treating the student consistent 

with the student’s gender identity. Under Title IX, ther e is no medical diagnosis or treatment 

requirement that students must meet as a prerequisite to being treated consistent with their gender 

identity.6 Because transgender students often are unable to obtain identification documents that reflect 

their gender identity (e.g., due to restrictions imposed by state or local law in their place of birth or 

residence),7 requiring students to produce such identification documents in order to treat them 

consistent with their gender identity may violate Title IX when doing so has the practical effect of 

limiting or denying students equal access to an educational program or activity.  

A school’s Title IX obligation to ensure nondiscrimination on the basis of sex requires schools to provide 

transgender students equal access to educational programs and activities even in circumstances in 

which other students, parents, or community members raise objections or concerns. As is consistently 

recognized in civil rights cases, the desire to accommodate others’ discomfort cannot justify a policy that 

singles out and disadvantages a particular class of students.8  

1. Safe and Nondiscriminatory Environment 

Schools have a responsibility to provide a safe and nondiscriminatory environment for all students, 

including transgender students. Harassment that targets a student based on gender identity, 

transgender status, or gender transition is harassment based on sex, and the Departments enforce Title 

IX accordingly.9 If sex-based harassment creates a hostile environment, the school must take prompt 

and effective steps to end the harassment, prevent its recurrence, and, as appropriate, remedy its 

effects. A school’s failure to treat students consistent with their gender identity may create or 

contribute to a hostile environment in violation of Title IX. For a more detailed discussion of Title IX 
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requirements related to sex-based harassment, see guidance documents from ED’s Office for Civil Rights 

(OCR) that are specific to this topic.10 

 

2. Identification Documents, Names, and Pronouns 

Under Title IX, a school must treat students consistent with their gender identity even if their education 

records or identification documents indicate a different sex. The Departments have resolved Title IX 

investigations with agreements committing that school staff and contractors will use pronouns and 

names consistent with a transgender student’s gender identity.11

3. Sex-Segregated Activities and Facilities 

Title IX’s implementing regulations permit a school to provide sex-segregated restrooms, locker rooms, 

shower facilities, housing, and athletic teams, as well as single-sex classes under certain circumstances.12 

When a school provides sex-segregated activities and facilities, transgender students must be allowed to 

participate in such activities and access such facilities consistent with their gender identity.13 

 Restrooms and Locker Rooms. A school may provide separate facilities on the basis of sex, but 

must allow transgender students access to such facilities consistent with their gender identity.14 A 

school may not require transgender students to use facilities inconsistent with their gender 

identity or to use individual-user facilities when other students are not required to do so. A school 

may, however, make individual-user options available to all students who voluntarily seek 

additional privacy.15  

 Athletics. Title IX regulations permit a school to operate or sponsor sex-segregated athletics teams 

when selection for such teams is based upon competitive skill or when the activity involved is a 

contact sport.16 A school may not, however, adopt or adhere to requirements that rely on overly 

broad generalizations or stereotypes about the differences between transgender students and 

other students of the same sex (i.e., the same gender identity) or others’ discomfort with 

transgender students.17 Title IX does not prohibit age-appropriate, tailored requirements based on 

sound, current, and research-based medical knowledge about the impact of the students’ 

participation on the competitive fairness or physical safety of the sport.18 

 Single-Sex Classes. Although separating students by sex in classes and activities is generally 

prohibited, nonvocational elementary and secondary schools may offer nonvocational single-sex 

classes and extracurricular activities under certain circumstances.19 When offering such classes 

and activities, a school must allow transgender students to participate consistent with their 

gender identity. 

 Single-Sex Schools. Title IX does not apply to the admissions policies of certain educational 

institutions, including nonvocational elementary and secondary schools, and private 

undergraduate colleges.20 Those schools are therefore permitted under Title IX to set their own 
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sex-based admissions policies. Nothing in Title IX prohibits a private undergraduate women’s 

college from admitting transgender women if it so chooses.  

 Social Fraternities and Sororities. Title IX does not apply to the membership practices of social 

fraternities and sororities.21 Those organizations are therefore permitted under Title IX to set their 

own policies regarding the sex, including gender identity, of their members. Nothing in Title IX 

prohibits a fraternity from admitting transgender men or a sorority from admitting transgender 

women if it so chooses. 

 Housing and Overnight Accommodations. Title IX allows a school to provide separate housing on 

the basis of sex.22 But a school must allow transgender students to access housing consistent with 

their gender identity and may not require transgender students to stay in single-occupancy 

accommodations or to disclose personal information when not required of other students. 

Nothing in Title IX prohibits a school from honoring a student’s voluntary request for single-

occupancy accommodations if it so chooses.23 

 Other Sex-Specific Activities and Rules. Unless expressly authorized by Title IX or its implementing 

regulations, a school may not segregate or otherwise distinguish students on the basis of their sex, 

including gender identity, in any school activities or the application of any school rule. Likewise, a 

school may not discipline students or exclude them from participating in activities for appearing or 

behaving in a manner that is consistent with their gender identity or that does not conform to 

stereotypical notions of masculinity or femininity (e.g., in yearbook photographs, at school dances, 

or at graduation ceremonies).24 

4. Privacy and Education Records 

Protecting transgender students’ privacy is critical to ensuring they are treated consistent with their 

gender identity. The Departments may find a Title IX violation when a school limits students’ educational 

rights or opportunities by failing to take reasonable steps to protect students’ privacy related to their 

transgender status, including their birth name or sex assigned at birth.25 Nonconsensual disclosure of 

personally identifiable information (PII), such as a student’s birth name or sex assigned at birth, could be 

harmful to or invade the privacy of transgender students and may also violate the Family Educational 

Rights and Privacy Act (FERPA).26 A school may maintain records with this information, but such records 

should be kept confidential. 

 Disclosure of Personally Identifiable Information from Education Records. FERPA generally 

prevents the nonconsensual disclosure of PII from a student’s education records; one exception is 

that records may be disclosed to individual school personnel who have been determined to have a 

legitimate educational interest in the information.27 Even when a student has disclosed the 

student’s transgender status to some members of the school community, schools may not rely on 

this FERPA exception to disclose PII from education records to other school personnel who do not 

have a legitimate educational interest in the information. Inappropriately disclosing (or requiring 

students or their parents to disclose) PII from education records to the school community may 
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violate FERPA and interfere with transgender students’ right under Title IX to be treated 

consistent with their gender identity. 

 Disclosure of Directory Information. Under FERPA’s implementing regulations, a school may 

disclose appropriately designated directory information from a student’s education record if 

disclosure would not generally be considered harmful or an invasion of privacy.28 Directory 

information may include a student’s name, address, telephone number, date and place of birth, 

honors and awards, and dates of attendance.29 School officials may not designate students’ sex, 

including transgender status, as directory information because doing so could be harmful or an 

invasion of privacy.30 A school also must allow eligible students (i.e., students who have reached 

18 years of age or are attending a postsecondary institution) or parents, as appropriate, a 

reasonable amount of time to request that the school not disclose a student’s directory 

information.31  

 Amendment or Correction of Education Records. A school may receive requests to correct a 

student’s education records to make them consistent with the student’s gender identity. Updating 

a transgender student’s education records to reflect the student’s gender identity and new name 

will help protect privacy and ensure personnel consistently use appropriate names and pronouns. 

o Under FERPA, a school must consider the request of an eligible student or parent to amend 

information in the student’s education records that is inaccurate, misleading, or in violation of 

the student’s privacy rights.32 If the school does not amend the record, it must inform the 

requestor of its decision and of the right to a hearing. If, after the hearing, the school does not 

amend the record, it must inform the requestor of the right to insert a statement in the record 

with the requestor’s comments on the contested information, a statement that the requestor 

disagrees with the hearing decision, or both. That statement must be disclosed whenever the 

record to which the statement relates is disclosed.33   

o Under Title IX, a school must respond to a request to amend information related to a student’s 

transgender status consistent with its general practices for amending other students’ records.34 

If a student or parent complains about the school’s handling of such a request, the school must 

promptly and equitably resolve the complaint under the school’s Title IX grievance procedures.35  

* * * 

We appreciate the work that many schools, state agencies, and other organizations have undertaken to 

make educational programs and activities welcoming, safe, and inclusive for all students. 

Sincerely, 

/s/ 

Catherine E. Lhamon  

Assistant Secretary for Civil Rights 

U.S. Department of Education 

/s/ 

Vanita Gupta 

Principal Deputy Assistant Attorney General for Civil Rights  

U.S. Department of Justice 
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1
 20 U.S.C. §§ 1681–1688; 34 C.F.R. Pt. 106; 28 C.F.R. Pt. 54. In this letter, the term schools refers to recipients of 

Federal financial assistance at all educational levels, including school districts, colleges, and universities. An 
educational institution that is controlled by a religious organization is exempt from Title IX to the extent that 
compliance would not be consistent with the religious tenets of such organization. 20 U.S.C. § 1681(a)(3); 34 C.F.R. 
§ 106.12(a).
2

Office of Management and Budget, Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan. 25,
2007), www.whitehouse.gov/sites/default/files/omb/fedreg/2007/012507_good_guidance.pdf. 
3
 ED, Examples of Policies and Emerging Practices for Supporting Transgender Students (May 13, 2016), 

www.ed.gov/oese/oshs/emergingpractices.pdf. OCR also posts many of its resolution agreements in cases
involving transgender students online at www.ed.gov/ocr/lgbt.html. While these agreements address fact-
specific cases, and therefore do not state general policy, they identify examples of ways OCR and recipients have 
resolved some issues addressed in this guidance.   
4
 34 C.F.R. §§ 106.4, 106.31(a). For simplicity, this letter cites only to ED’s Title IX regulations. DOJ has also 

promulgated Title IX regulations. See 28 C.F.R. Pt. 54. For purposes of how the Title IX regulations at issue in this 
guidance apply to transgender individuals, DOJ interprets its regulations similarly to ED. State and local rules 
cannot limit or override the requirements of Federal laws. See 34 C.F.R. § 106.6(b). 
5
 See, e.g., Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); Oncale v. Sundowner Offshore Servs. Inc., 523 U.S. 75, 

79 (1998); G.G. v. Gloucester Cnty. Sch. Bd., No. 15-2056, 2016 WL 1567467, at *8 (4th Cir. Apr. 19, 2016); Glenn v. 
Brumby, 663 F.3d 1312, 1317 (11th Cir. 2011); Smith v. City of Salem, 378 F.3d 566, 572-75 (6th Cir. 2004); Rosa v. 
Park W. Bank & Trust Co., 214 F.3d 213, 215–16 (1st Cir. 2000); Schwenk v. Hartford, 204 F.3d 1187, 1201–02 (9th 
Cir. 2000); Schroer v. Billington, 577 F. Supp. 2d 293, 306-08 (D.D.C. 2008); Macy v. Dep’t of Justice, Appeal No. 
012012082 (U.S. Equal Emp’t Opportunity Comm’n Apr. 20, 2012). See also U.S. Dep’t of Labor (USDOL), Training 
and Employment Guidance Letter No. 37-14, Update on Complying with Nondiscrimination Requirements: 
Discrimination Based on Gender Identity, Gender Expression and Sex Stereotyping are Prohibited Forms of Sex 
Discrimination in the Workforce Development System (2015), wdr.doleta.gov/directives/attach/TEGL/TEGL_37-
14.pdf; USDOL, Job Corps, Directive: Job Corps Program Instruction Notice No. 14-31, Ensuring Equal Access for
Transgender Applicants and Students to the Job Corps Program (May 1, 2015), 
https://supportservices.jobcorps.gov/Program%20Instruction%20Notices/pi_14_31.pdf; DOJ, Memorandum from 
the Attorney General, Treatment of Transgender Employment Discrimination Claims Under Title VII of the Civil 
Rights Act of 1964 (2014), www.justice.gov/sites/default/files/opa/press-
releases/attachments/2014/12/18/title_vii_memo.pdf; USDOL, Office of Federal Contract Compliance Programs, 
Directive 2014-02, Gender Identity and Sex Discrimination (2014), 
www.dol.gov/ofccp/regs/compliance/directives/dir2014_02.html. 
6
 See Lusardi v. Dep’t of the Army, Appeal No. 0120133395 at 9 (U.S. Equal Emp’t Opportunity Comm’n Apr. 1, 

2015) (“An agency may not condition access to facilities—or to other terms, conditions, or privileges of 
employment—on the completion of certain medical steps that the agency itself has unilaterally determined will 
somehow prove the bona fides of the individual’s gender identity.”). 
7
 See G.G., 2016 WL 1567467, at *1 n.1 (noting that medical authorities “do not permit sex reassignment surgery 

for persons who are under the legal age of majority”). 
8
 34 C.F.R. § 106.31(b)(4); see G.G., 2016 WL 1567467, at *8 & n.10 (affirming that individuals have legitimate and 

important privacy interests and noting that these interests do not inherently conflict with nondiscrimination 
principles); Cruzan v. Special Sch. Dist. No. 1, 294 F.3d 981, 984 (8th Cir. 2002) (rejecting claim that allowing a 
transgender woman “merely [to be] present in the women’s faculty restroom” created a hostile environment); 
Glenn, 663 F.3d at 1321 (defendant’s proffered justification that “other women might object to [the plaintiff]’s 
restroom use” was “wholly irrelevant”). See also Palmore v. Sidoti, 466 U.S. 429, 433 (1984) (“Private biases may 
be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.”); City of Cleburne v. 
Cleburne Living Ctr., 473 U.S. 432, 448 (1985) (recognizing that “mere negative attitudes, or fear . . . are not 
permissible bases for” government action). 

http://www.whitehouse.gov/sites/default/files/omb/fedreg/2007/012507_good_guidance.pdf
http://www.ed.gov/oese/oshs/emergingpractices.pdf
http://www.ed.gov/ocr/lgbt.html
https://wdr.doleta.gov/directives/attach/TEGL/TEGL_37-14.pdf
https://wdr.doleta.gov/directives/attach/TEGL/TEGL_37-14.pdf
https://supportservices.jobcorps.gov/Program%20Instruction%20Notices/pi_14_31.pdf
http://www.justice.gov/sites/default/files/opa/press-releases/attachments/2014/12/18/title_vii_memo.pdf
http://www.justice.gov/sites/default/files/opa/press-releases/attachments/2014/12/18/title_vii_memo.pdf
http://www.dol.gov/ofccp/regs/compliance/directives/dir2014_02.html
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9
 See, e.g., Resolution Agreement, In re Downey Unified Sch. Dist., CA, OCR Case No. 09-12-1095, (Oct. 8, 2014), 

www.ed.gov/documents/press-releases/downey-school-district-agreement.pdf (agreement to address harassment 
of transgender student, including allegations that peers continued to call her by her former name, shared pictures 
of her prior to her transition, and frequently asked questions about her anatomy and sexuality); Consent Decree, 
Doe v. Anoka-Hennepin Sch. Dist. No. 11, MN (D. Minn. Mar. 1, 2012), 
www.ed.gov/ocr/docs/investigations/05115901-d.pdf (consent decree to address sex-based harassment, including 
based on nonconformity with gender stereotypes); Resolution Agreement, In re Tehachapi Unified Sch. Dist., CA, 
OCR Case No. 09-11-1031 (June 30, 2011), www.ed.gov/ocr/docs/investigations/09111031-b.pdf (agreement to 
address sexual and gender-based harassment, including harassment based on nonconformity with gender 
stereotypes). See also Lusardi, Appeal No. 0120133395, at *15 (“Persistent failure to use the employee’s correct 
name and pronoun may constitute unlawful, sex-based harassment if such conduct is either severe or pervasive 
enough to create a hostile work environment”). 
10

 See, e.g., OCR, Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other 
Students, or Third Parties (2001), www.ed.gov/ocr/docs/shguide.pdf; OCR, Dear Colleague Letter: Harassment and 
Bullying (Oct. 26, 2010), www.ed.gov/ocr/letters/colleague-201010.pdf; OCR, Dear Colleague Letter: Sexual 
Violence (Apr. 4, 2011), www.ed.gov/ocr/letters/colleague-201104.pdf; OCR, Questions and Answers on Title IX 
and Sexual Violence (Apr. 29, 2014), www.ed.gov/ocr/docs/qa-201404-title-ix.pdf. 
11

 See, e.g., Resolution Agreement, In re Cent. Piedmont Cmty. Coll., NC, OCR Case No. 11-14-2265 (Aug. 13, 2015), 
www.ed.gov/ocr/docs/investigations/more/11142265-b.pdf (agreement to use a transgender student’s preferred 
name and gender and change the student’s official record to reflect a name change). 
12

 34 C.F.R. §§ 106.32, 106.33, 106.34, 106.41(b). 
13

 See 34 C.F.R. § 106.31. 
14

 34 C.F.R. § 106.33.  
15

 See, e.g., Resolution Agreement, In re Township High Sch. Dist. 211, IL, OCR Case No. 05-14-1055 (Dec. 2, 2015), 
www.ed.gov/ocr/docs/investigations/more/05141055-b.pdf (agreement to provide any student who requests 
additional privacy “access to a reasonable alternative, such as assignment of a student locker in near proximity to 
the office of a teacher or coach; use of another private area (such as a restroom stall) within the public area; use of 
a nearby private area (such as a single-use facility); or a separate schedule of use.”). 
16

 34 C.F.R. § 106.41(b). Nothing in Title IX prohibits schools from offering coeducational athletic opportunities. 
17

 34 C.F.R. § 106.6(b), (c). An interscholastic athletic association is subject to Title IX if (1) the association receives 
Federal financial assistance or (2) its members are recipients of Federal financial assistance and have ceded 
controlling authority over portions of their athletic program to the association. Where an athletic association is 
covered by Title IX, a school’s obligations regarding transgender athletes apply with equal force to the association. 
18

 The National Collegiate Athletic Association (NCAA), for example, reported that in developing its policy for 
participation by transgender students in college athletics, it consulted with medical experts, athletics officials, 
affected students, and a consensus report entitled On the Team: Equal Opportunity for Transgender Student 
Athletes (2010) by Dr. Pat Griffin & Helen J. Carroll (On the Team), 
https://www.ncaa.org/sites/default/files/NCLR_TransStudentAthlete%2B(2).pdf. See NCAA Office of Inclusion, 
NCAA Inclusion of Transgender Student-Athletes 2, 30-31 (2011), 
https://www.ncaa.org/sites/default/files/Transgender_Handbook_2011_Final.pdf (citing On the Team). The On the 
Team report noted that policies that may be appropriate at the college level may “be unfair and too complicated 
for [the high school] level of competition.” On the Team at 26. After engaging in similar processes, some state 
interscholastic athletics associations have adopted policies for participation by transgender students in high school 
athletics that they determined were age-appropriate. 
19

 34 C.F.R. § 106.34(a), (b). Schools may also separate students by sex in physical education classes during 
participation in contact sports. Id. § 106.34(a)(1). 
20

 20 U.S.C. § 1681(a)(1); 34 C.F.R. § 106.15(d); 34 C.F.R. § 106.34(c) (a recipient may offer a single-sex public 
nonvocational elementary and secondary school so long as it provides students of the excluded sex a “substantially 

 

http://www.ed.gov/documents/press-releases/downey-school-district-agreement.pdf
http://www.ed.gov/ocr/docs/investigations/05115901-d.pdf
http://www.ed.gov/ocr/docs/investigations/09111031-b.pdf
http://www.ed.gov/ocr/docs/shguide.pdf
http://www.ed.gov/ocr/letters/colleague-201010.pdf
http://www.ed.gov/ocr/letters/colleague-201104.pdf
http://www.ed.gov/ocr/docs/qa-201404-title-ix.pdf
http://www.ed.gov/ocr/docs/investigations/more/11142265-b.pdf
http://www.ed.gov/ocr/docs/investigations/more/05141055-b.pdf
https://www.ncaa.org/sites/default/files/NCLR_TransStudentAthlete%2B(2).pdf
https://www.ncaa.org/sites/default/files/Transgender_Handbook_2011_Final.pdf
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equal single-sex school or coeducational school”).  
21

 20 U.S.C. § 1681(a)(6)(A); 34 C.F.R. § 106.14(a). 
22

 20 U.S.C. § 1686; 34 C.F.R. § 106.32. 
23

 See, e.g., Resolution Agreement, In re Arcadia Unified. Sch. Dist., CA, OCR Case No. 09-12-1020, DOJ Case No. 
169-12C-70, (July 24, 2013), www.justice.gov/sites/default/files/crt/legacy/2013/07/26/arcadiaagree.pdf 
(agreement to provide access to single-sex overnight events consistent with students’ gender identity, but allowing 
students to request access to private facilities). 
24

 See 34 C.F.R. §§ 106.31(a), 106.31(b)(4). See also, In re Downey Unified Sch. Dist., CA, supra n. 9; In re Cent. 
Piedmont Cmty. Coll., NC, supra n. 11. 
25

 34 C.F.R. § 106.31(b)(7). 
26

 20 U.S.C. § 1232g; 34 C.F.R. Part 99. FERPA is administered by ED’s Family Policy Compliance Office (FPCO). 
Additional information about FERPA and FPCO is available at www.ed.gov/fpco. 
27

 20 U.S.C. § 1232g(b)(1)(A); 34 C.F.R. § 99.31(a)(1).  
28

 34 C.F.R. §§ 99.3, 99.31(a)(11), 99.37. 
29

 20 U.S.C. § 1232g(a)(5)(A); 34 C.F.R. § 99.3. 
30

 Letter from FPCO to Institutions of Postsecondary Education 3 (Sept. 2009), 
www.ed.gov/policy/gen/guid/fpco/doc/censuslettertohighered091609.pdf. 
31

 20 U.S.C. § 1232g(a)(5)(B); 34 C.F.R. §§ 99.3. 99.37(a)(3). 
32

 34 C.F.R. § 99.20. 
33

 34 C.F.R. §§ 99.20-99.22. 
34

 See 34 C.F.R. § 106.31(b)(4). 
35

 34 C.F.R. § 106.8(b). 

http://www.justice.gov/sites/default/files/crt/legacy/2013/07/26/arcadiaagree.pdf
http://www.ed.gov/fpco
http://www.ed.gov/policy/gen/guid/fpco/doc/censuslettertohighered091609.pdf
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Dear Colleague Letter  
Notice of Language Assistance 

If you have difficulty understanding English, you may, free of charge, request language assistance 
services for this Department information by calling 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877- 
8339), or email us at: Ed.Language.Assistance@ed.gov. 

 

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender el 
idioma inglés, puede, sin costo alguno, solicitar asistencia lingüística con respecto a esta información 
llamando al 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o envíe un mensaje de correo 
electrónico a: Ed.Language.Assistance@ed.gov. 

 

給英語能力有限人士的通知: 如果您不懂英語， 或者使用英语有困难，您可以要求獲得向大眾提 

供的語言協助服務，幫助您理解教育部資訊。這些語言協助服務均可免費提供。如果您需要有關 
口譯或筆譯服務的詳細資訊，請致電 1-800-USA-LEARN (1-800-872-5327) (聽語障人士專線：1-800- 
877-8339),或電郵: Ed.Language.Assistance@ed.gov。 

 
Thông báo dành cho những người có khả năng Anh ngữ hạn chế:  Nếu quý vị gặp khó khăn trong việc 
hiểu Anh ngữ thì quý vị có thể yêu cầu các dịch vụ hỗ trợ ngôn ngữ cho các tin tức của Bộ dành cho công 
chúng. Các dịch vụ hỗ trợ ngôn ngữ này đều miễn phí. Nếu quý vị muốn biết thêm chi tiết về các dịch vụ 
phiên dịch hay thông dịch, xin vui lòng gọi số 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877- 
8339), hoặc email: Ed.Language.Assistance@ed.gov. 

 

영어 미숙자를 위한 공고:  영어를 이해하는 데 어려움이 있으신 경우, 교육부 정보 센터에 일반인 

대상 언어 지원 서비스를 요청하실 수 있습니다. 이러한 언어 지원 서비스는 무료로 제공됩니다. 

통역이나 번역 서비스에 대해 자세한 정보가 필요하신 경우, 전화번호 1-800-USA-LEARN (1-800- 

872-5327) 또는 청각 장애인용 전화번호 1-800-877-8339 또는 이메일주소  

Ed.Language.Assistance@ed.gov 으로 연락하시기 바랍니다. 

 
Paunawa sa mga Taong Limitado ang Kaalaman sa English:  Kung nahihirapan kayong makaintindi ng 
English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa nagbibigay ng 
serbisyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay libre. Kung 
kailangan ninyo ng dagdag na impormasyon tungkol sa mga serbisyo kaugnay ng pagpapaliwanag o 
pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o 
mag-email sa: Ed.Language.Assistance@ed.gov. 

 
Уведомление для лиц с ограниченным знанием английского языка:  Если вы испытываете 
трудности в понимании английского языка, вы можете попросить, чтобы вам предоставили 
перевод информации, которую Министерство Образования доводит до всеобщего сведения. Этот 
перевод предоставляется бесплатно. Если вы хотите получить более подробную информацию об 
услугах устного и письменного перевода, звоните по телефону 1-800-USA-LEARN (1-800-872-5327) 
(служба для слабослышащих: 1-800-877-8339), или отправьте сообщение по адресу:  
Ed.Language.Assistance@ed.gov. 
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February 22, 2017 
 

Dear Colleague: 

 
The purpose of this guidance is to inform you that the Department of Justice and the Department of 

Education are withdrawing the statements of policy and guidance reflected in: 

 
 Letter to Emily Prince from James A. Ferg-Cadima, Acting Deputy Assistant Secretary for 

Policy, Office for Civil Rights at the Department of Education dated January 7, 2015; and 

 

 Dear Colleague Letter on Transgender Students jointly issued by the Civil Rights Division of 

the Department of Justice and the Department of Education dated May 13, 2016. 

 
These guidance documents take the position that the prohibitions on discrimination “on the basis of 

sex” in Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. § 1681 et seq., and its 

implementing regulations, see, e.g., 34 C.F.R. § 106.33, require access to sex-segregated facilities based 

on gender identity.  These guidance documents do not, however, contain extensive legal analysis or 

explain how the position is consistent with the express language of Title IX, nor did they undergo any 

formal public process. 

 
This interpretation has given rise to significant litigation regarding school restrooms and locker rooms.  

The U.S. Court of Appeals for the Fourth Circuit concluded that the term “sex” in the regulations is 

ambiguous and deferred to what the court characterized as the “novel” interpretation advanced in the 

guidance.  By contrast, a federal district court in Texas held that the term “sex” unambiguously refers to 

biological sex and that, in any event, the guidance was “legislative and substantive” and thus formal 

rulemaking should have occurred prior to the adoption of any such policy.  In August of 2016, the Texas 

court preliminarily enjoined enforcement of the interpretation, and that nationwide injunction has not 

been overturned. 

 

In addition, the Departments believe that, in this context, there must be due regard for the primary 

role of the States and local school districts in establishing educational policy. 

 

In these circumstances, the Department of Education and the Department of Justice have decided to 

withdraw and rescind the above-referenced guidance documents in order to further and more 

completely consider the legal issues involved.  The Departments thus will not rely on the views 

expressed within them. 
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Please note that this withdrawal of these guidance documents does not leave students without 

protections from discrimination, bullying, or harassment.  All schools must ensure that all students, 

including LGBT students, are able to learn and thrive in a safe environment.  The Department of 

Education Office for Civil Rights will continue its duty under law to hear all claims of discrimination and 

will explore every appropriate opportunity to protect all students and to encourage civility in our 

classrooms. The Department of Education and the Department of Justice are committed to the 

application of Title IX and other federal laws to ensure such protection. 

 

This guidance does not add requirements to applicable law.  If you have questions or are interested in 

commenting on this letter, please contact the Department of Education at ocr@ed.gov or 800-421-3481 

(TDD: 800-877-8339); or the Department of Justice at education@usdoj.gov or 877-292-3804 (TTY: 800-

514-0383). 

 

Sincerely, 

 

  /s/       /s/ 

Sandra Battle      T.E. Wheeler, II 

Acting Assistant Secretary for Civil Rights  Acting Assistant Attorney General for Civil Rights 

U.S. Department of Education    U.S. Department of Justice 
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